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IMPUHIOUIIBI TIPABA BOOPY>KEHHBIX KOH®JINKTOB

BbaiimosiannoBa Esnyp Typemosna
Elnur.baimoldinova@mail.ru
Crynentka cnenuanbHoctd Mexaynapoanoe Ilpaso EHY nm.JI.H.I'ymuneBa, Acrana,
Kaszaxcran
Hayunsiit PykoBoaurens — Koctsanas FO.C

«BoliHa mpeBpamiaer B JUKUX 3BEpPEH JI0JIEH, POXKACHHBIX, YTOOBI KUTh OpaThsIMH»
BonbTep.

Camo mo cebe, MeXIYHApOAHO-TPABOBOE 3alpelieHHe BOWH HE Jaio KaKux-iubo
3HAYUTEJIbHBIX PE3YJIbTaTOB U HE IIPUBEJIO K HCKOPEHEHHUIO MPUYHH, TOPOXKIAIOLIUX BOOPYKEHHbIE
KOH(MIMKTHI B 00IIECTBEHHOM KU3HH. ['0cyaapcTBa HEpeaKo MpUOEraoT K BOOPYKEHHOU CHUIIe IS
paspelieHuss CHopoB M KOHQUIMKTHBIX curtyauui. CoOOCTBEHHO, B LEISIX TyMaHU3alUU
OOIIECTBEHHBIX OTHOIIEHUH U MHPHOTO PETyIUPOBAaHUS CIIOPOB M KOH(IMKTOB, U MOSBHIOCH HA
CBET TaK Ha3bIBAEMOE «IIPABO BOOPYKEHHBIX KOH(IUKTOB.

[IpaBoM BOOpYKEHHBIX KOH(IMKTOB HMEHYeTCs TpyMma MEXIAYHAPOAHBIX HOPM,
BKJIIOYAIOasi B ceOsl psifi JIOTOBOPHBIX M OOBIYHO-TIPABOBBIX HOPM M TPUHIIMIIOB, KOTOPHIC
yCTaHABIMBAIOT B3aMMHbBIE TIPaBa U 00S3aHHOCTU CYOBEKTOB KacaTeNIbHO MPUMEHEHUS METOJIOB U
CPEICTB BEJIEHUS BOOPY)KEHHOH OOpBOBI, PpErylIupylOT OTHOUIEHHS MEXAY CTOpPOHaMH U
ONPENENAI0T CAHKIIUY 32 HApYILIEHNUE TPUHIUIIOB U HOPM.

Ecnu paccmarpuBaTh MCTOpHIO, TO HM3HAYAIbHO y BOIHBI HE ObUIO HMKAKUX IpaBU, HE
cuMTas 3aKOHa CHJIbI U TMPHUHIMMNA «rope mobexaeHHbIM». [lo mpenanuto, cioBa 3TH MPOU3HEC
BOXb TaIOB bpeHH mociie modeasl Han pumisiHamMu B 390 r.710.H.3. CienyeT MOJMETUTh, YTO
Bbpenn, mo MepkaM TOro BpeMeHH, MPOSBHUII BETUKOAYIINE, COXPAHUB PUMIISTHAM KHU3Hb U CBOOOY.
B npeBHOCTH BOIHA 3a4acTyr0 HOCWIJIa TOTAJIbHBIN XapakTep, 0€3 pa3Hullpl, Oyab TO KOHQIUKTHI
MEXIy KIaHaMH, TOpoJaMH WJIM CcTpaHamu. B Jyumiem ciydae, moOeXJICHHOE HaceleHue
oOpamasioce B pabctBo. TposiHCKast BOWHA, €clii BEpUTh «DHEUE», 3aBEPIINIACh UCTpeOIeHnEeM
3alIUTHUKOB Topojia U oOpaimieHueM B paOCTBO T€X U3 OCTABIIMXCS B JKUBBIX, KOMY HE YIaJlIOCh
cnactuch OerctBoM.»[1].CrnaBHbII CBOMMM IOpUCTaMHU U apXuTekTopamu Pum, B CBOIO ouepenb,
TOXXe He ObUT 00pa3loM uenoBedyHOcTH. Lle3aph, YTO MOIB30BAJICS permyTalnuell BeTUKOIYLIIHOTO
MOJIKOBO/IIIA, TaK KaK OH u30erai 6ecrione3noi 60iHM, mpu3Hai ucrpedienue 40 ThICSY YeTOBEK BO
BpeMsl B3ATHA ABapHKa, a TakKe TO, YTO 3alIMTHHKAM YKCEJUIOAyHyMa OTpYOWJIM pPyKH 3a
BOCCTaHME MPOTUB ero BiacTu. [2].Kutaiickuii mpiciurens IV Beka Ceima JKaH-1310# ocykaan
OecCMBICIIEHHBIE pa3pyIlIeHUss U MPU3bIBAT K BO3JEP)KAHUIO OT HANaJeHUM Ha JIIoJel, 3alluiaTh
HaCEJICHHE U YXa)XKUBaTh 3a paHeHbIMHU. [3]. 3emnaxckoe cornamienue (1393), 3akmoueHHOE MEKIY
Pa3IMYHBIMM MIBEHIAPCKUMHM KaHTOHAMH, 3allpeTUI0 Ipabexk U IMOCSAraTeiabCTBa Ha JKEHUIUMH U
panensix; Jrorexiien u XKanna a'Apk TpeOOBaIM OT CBOMX BOMCK YBa)KEHUS K KCHIIMHAM, JIETAM U
3emJienaiiiaM; B TOM JK€ JlyXe NeHCTBOBaJiM M (paHiy3ckue mnoiakoBoaubl XVI B., koTopbie
3ampemianyd Takke Mpuberartb K BEPOJIOMCTBY (HAampHUMEp, HCIOJIb30BATh HEMPHITEIHCKYIO
BOCHHYI0 ()OpMYy) M MHOIJA Jla)Ke YCTaHABIMBAJIM IMpaBWJIa, Kaparolllle CMEPThI0 OCKBEpHEHHE
[IEPKOBHOW COOCTBEHHOCTH, TpaldeX M JKECTOKoe oOpaiieHne ¢ HekoMmOaTaHTamu... 0e3
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pasperieHus komanayromero; B 1553 r. [Honbsckuit ropuct XKak [Tmmmnynku BIIBUHYI HICKO O TOM,
YTO BOIOIOIME CTOPOHBI JOJDKHBI YBaKaTh NPOU3BEACHUS MCKYCCTBA; UCIIAHCKUNA CIIELUAINCT I10
KaHOHUYECKOMY IpaBy BurTopua, Kk KoTopoMmy uacTo oOpamaics 3a KoHCyibTauusmu Kapn V,
ocyaun B cBoux «relectionestheologicae» (1557) yOuiCTBO HEBUHHBIX, TUICHHBIX, a TAKXKE T€X, KTO
CIIOKHJI OpYKHE U T.JA[4].

BosBpamasice k peanusMm, XoTenoch Obl yKa3aTh, YTO HOPUIMYECKYIO OCHOBY IIpaBa
BOOPY>KEHHBIX KOH(JIMKTOB COCTAaBJISIOT Ba)KHbIE IpaBWJIa IOBEIEHUS, & WMEHHO MPHUHIIUIIBL.
[IpaBo cTOpOoH B KOH(IMKTE BBIOMpPATH CPEACTBA M METOJBI BEICHUS BOMHBI; 3allpelieHHUE
MPUMEHEHUS OPYXKHUS, YTO CHOCOOHO MPUUYMHUTH YPE3MEPHbIE CTPa/laHds WM K€ H3JIHIIHUE
paspylLIeHMs; 3aliUTa JIMI HE YYacTBYIOIIMX WJIM K€ MEPECTABIINX y4acTBOBATh B BOOPYKEHHBIX
NEHCTBUSX; MPOBEACHUE PA3INUUs MEXIY IPAKIAHCKUMU JIMIAMU U TPaXTAHCKUMH 00bEKTaMU C
OJTHOM CTOPOHBI, ¥ C IPYTOM, MPOBOIUTE PA3INYNE MEKIY KOMOATAHTAMU U BOCHHBIMH O0BEKTaMH,
3anpelnieHrne HanaJeHud Ha TPaKIaHCKUX JIMIl U TPaXkJaHCKHE OOBEKTHI; 3allpellleHne HamaleHHl
Ha OOBEKTHI, HEOOXOJUMBIX Ui BBDKMBAHUS TPAKIAHCKOTO HACEICHHUS; MOJOMpATh PAaHEHBIX U
OOJBHBIX M OKa3bIBaTh UM IOMOIIb; MPOBEICHUE COTJIAIICHUS MEXIYy CTOPOHAMU 00 OKa3zaHUU
ITOMOLUIY TPakJaHCKOMY HACEJIEHMIO — BCE 3TO OCHOBHAS 4acTb PUHIUIIOB, KOTOPBIE CIOKUIUCH B
mpolLecce JUIMTETBLHOTO Mpolecca pa3BUTUA U KOAU(DUKALIMKA MEXIyHapOIHOTO mpaBa. ['oBops o
OCHOBOINOJIAraroluX MPUHIMIAX, TO MOXHO BBIIEIUTh 2 OCHOBHBIX NPHUHLUIA: MPUHLUI
copa3MepHOCTH U mOpuHoun rymaHHoctd. CdopmynupoBanHbiii eme Hamoneonom u
komuunupoBannbiii  @.Jlubepom mox pyOpuUKOH «BOGHHas HEOOXOAMMOCTB»  IPUHIIMIT
COpa3MEepHOCTH 3alpeliaer, B YaCTHOCTH, OECIOJIe3HbIe WM Ype3MEpHbIC pazpylIeHUs 0
OTHOIIIEHHIO K HICKOMOMY pe3yJibTaTy. B cBOlo ouepenb NpuHIMI I'YMAaHHOCTH HAa3bIBAIOT «3aKOHOM
HaWMEHBIIIETO 3J1a.

BaxHelmuMu MCTOYHUKAMH TIpaBa BOOPYKEHHBIX KOH(IUKTOB, B KOTOPBIX 3aKITIOUCHBI
OCHOBHbBIE€ MPUHLMUIIBI, SBISIOTCA 4yeThlpe JKeHeBckux KoHBeHUMU 1949 rogma o 3ammre xepTB
BOMHBI. DTU KOHBEHIMH PACHPOCTPAHUIM JIEHCTBUE MPaBUJI BEACHUSI BOMHBI Ha «BOOPYKEHHbIE
KOH(UIMKTBI HEMEXJIYHAapOAHOTO XapakTepa». Takke MOATBEpAMIN 3a MapTH3aHAMU IPAaBOBOU
CTaTyc KOMOATaHTOB, 3alpPETHWIM YHUUTOKEHHWE UMYIIECTBA, NMPUHAAJIEKAIET0 YaCTHBIM JIUIAM,
TOCYJapCTBEHHBIM U OOILECTBEHHBIM  OpraHU3aIUsIM, He O0OyCIIOBJIEHHOE BOCHHOM
HeoOxoaumocThio. OnHAaKo Y€ BCKOpe Tmociie mnpuHsaTHS JKeHeBCKux KoHBeHIUH 1949 r.
Oxa3zanoch, 4T0 UX HOPMbI HE BCErja COoCOOHBI a/IeKBaTHO YUUTHIBATH CIIEHU(BUKY BOOPYKEHHBIX
KOH(JIMKTOB B 3M0XY HAy4YHO-TEXHUYECKOW peBoitonuu. CTajgo OYeBUAHO, YTO OHU NMPUMEHUMBI
CKOpee K TIOCJIEICTBUSM BOCHHBIX JCHCTBHM, HEXKEIM K HX HENOCPEACTBEHHOMY BEICHMIO.
Vka3aHHbI 1poOesl B OINpeleseHHOW Mepe BOCHOJNHWIM mpuHsaThle B 1977 1. [IBa
JIOTIOJIHUTENBHBIX NMPOTOKONIA K JKEHEBCKMM KOHBEHIMAM 1949 1., Kacaromiuecs 3allUThl KEPTB
MEXIYHApOAHBIX BOOPYKEHHBIX KOHQUUKTOB (JlomomHUTENbHBIM MpoTOKOoN 1) M BOOpY>KEHHBIX
KOH(UINKTOB HEMEXJIyHapoaHoro xapakrepa ([lomomunutensHbiii nporokon II).[5]. XKenesckue
kouBeHIMU 1949 r. Conepxkar 429 crareid, nBa JlomogHUTENBHBIX MPOTOKOJIAa — 128 crareit u
NPUIIOKEHHUS, YTO TO 00beMy Oojiee MM MEHEe COOTBETCTBYET OENbIMHCKOMY YTOJOBHOMY
KOJIEKCY. A Beab Kpome 3Toro ecth eme ['aarckue kouBeHuuu 1907 r. K 1954 r., Konsenua OOH
1980 r. U 161 HOpMa 0OOBIYHOTO MEXAyHapoaHOTO mpaBa M T. JI. DTO JaeT mpeacTaBiIeHHE O
0orarcTBe U, €CTECTBEHHO, CIIOKHOCTH TPaBa BOOPYKEHHBIX KOH(IIUKTOB.[6]

Taxxe, mpaBo BOOPYKEHHBIX KOH(MIMKTOB BKIIOYAET B ce0sl CBOM COOCTBEHHbIE HOPMBI. VX
IPUMEHEHHE 3aBUCHT OT peIM3alud YCJIOBHs (DaKTHUYEeCKOro Hanmuuus BoiHbL. Ho ecin
pa3Bsi3pIBaHME BOWHBI BJeUeT 3a CO0OM MPUMEHEHHE ONpEIENIEHHbIX HOpPM, 3TO HE
IIPUOCTaHABIMBAET JEUCTBUS JPYruX. B 4acTHOCTH, HOpMBI OTHOCSIIMECS K JPYKECTBEHHBIM
OTHOIICHUSM M TpaBaM JHMYHOCTH MOTYT MpOJOJDKaTh mpuMeHsAThes. K Tomy ke, W3 3TOro
UCXOJIUT, YTO IPABO BOOPYKEHHBIX KOH(IMKTOB POJICTBEHHO jUSCOJENS.

B cBoeit pabore «lIpuHIUNBI MEXIyHApOAHOTO TyMaHWTapHOoro mpaBa» JKan Ilukrte
nuieT:«Ctapblil 1eBU3 npaBa BOMHBI: «[IpUUMHN HEMPUATENIO BECh BO3MOXKHBIN yIIep0» yCTYIHI
MECTO HOBOMY 3aKkoHy: «He mpuuuHsil Henpusarenato OonblIUi yiiepd, yeM 3TOro TpedyeT Leib
BOIHBI». Hacuiue, naxke eciii OHO OrpaHUYEHHO BOCHHOM HEOOXOIMMOCTBIO, CIIOCOOHO BBIMTH 3a
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paMKu, TOMyCTUMbIE mpaBoM. JlelcTBUTENbHO, TpeOOBaHUS BOWHBI, KaK OHHM BUISTCS CTpaTeram,
CIOCOOHBI CTaTh UCTOYHUKOM HACTOSIIUX 0€3YMCTB: UMEHHOCTPEMIICHUE TOCTHYB OMPEACTCHHBIX
BoeHHBIX 1esiei npusesno CIIIA k ucnonp30BaHHIO aTOMHOTO OpYy»kusi B Xupocume u Haracaku. [7].
HukTo He MOXeT cchbulaThCsl HA HE3HAHUE 3aKOHA, HO HUKTO HE MOXKET CKa3aTh, UTO OH 3HAET BCE
— Beb He 3ps K€ CYLIECTBYIOT TOJICThIE IOPUAWYECKUE TPAKTAThl, Mpodeccopa U MPaBOBEIBI,
CHELMAIM3UPYIOIIMECS B Pa3IMYHBIX OTPACisAX IpaBa, KOTOPOE CTPEMUTENBHO PpPa3BUBAECTCH,
YCIIOXKHSIETCS U CTAaHOBUTCSI BCE MEHEe JOCTYNHBIM MOHMMaHUIO Hecnenuanucrta. To ke siBieHue
HaOJIIOAAaeTCsl U B TpaBe BOOPYKEHHBIX KOH(IIMKTOB, HO €ro BaKHOCTh BCE XK€ HE CIIEIYyeT
MPEeYBEINYMBATh, TOCKOJBKY Ui YCBOCHHS CaMbIX AJIEMEHTApHBIX MPEANHCAHUN MpaBa BOBCE HE
TpeOyeTcst JUTenbHAas MOJATOTOBKA, a HY)KHO BCETO JIUIThL HEMHOTO 3JpaBOTO CMBICIIA 1 MUHUMYM
YeJIOBEYHOCTH.

[IpaBo BoopyxkeHHBIX KOH(MIMKTOB X. JlayrepmaxT oOpa3Ho W He 0e3 OCHOBaHHWI Ha3Baj
«Ipopexoil B MEXKIYHApOJHOM IpaBe», TaK KaK OHO, MO BCEW BHJIMMOCTH, SBIIIETCS HauMEHEe
co0IIr0JaeMoil |, CIIeJ0BaTEIbHO, HAauboJIee TEOPETUUECKON OTPACIbI0 MEXIYHApOIHOTO IMpPaBa.
Koneuno, Hapymienusi mpaBa BOOPY>KEHHBIX KOH(DIUKTOB BIEKYT CAHKIIMU, KOTOpPbIE HAJIAraroTCs
IBYMSI MYTAMH: IyTEM NPUMEHEHUS KJIACCHUYECKHUX HOPM OTBETCTBEHHOCTH TOCYIApCTB, JHOO
PSAIOM HOPM MEXAYHApOIHOTO YroJIOBHOTO TpaBa, B clydyae, €ClIM B HapYIIEHHH €CTh COCTaB
NPECTYIUIEHUsT C TOYKM 3pEeHUs MexIyHaponHoro mpasa.Kmaccuueckas MexayHapoHas
OTBETCTBEHHOCTb M YTOJIOBHAS MEXAYHAPOIHAs OTBETCTBEHHOCTh HE MOTJIOMIAIOT U HE UCKITIOYAIOT
omHa napyryr. Cdepbl HX TpPUMEHEHUS pa3IMYHbl, W OBIBaCT TaK, YTO HAPYIICHHWE TIIpaBa
BOOPY>KEHHBIX KOH(IMKTOB BIIEYET 32 COOON OTBETCTBEHHOCTh IOCY/AapCTBA, HA CYET KOTOPOTO OHO
MOXET OBITh OTHECEHO, HO HE MEXIYHAapOJHYIO YTOJOBHYIO OTBETCTBEHHOCTh COOCTBEHHO
WCIIOJIHUTENIA, WM HA00OpOT, WM, HAKOHEL, U TO, U JAPYroe oJHOBpeMeHHO. W BcE 3aBUCHUT OT
TOrO, MOXET JIM JIaHHOE€ HapylleHHe ObITh BMEHEHO B BUHY TOCYAApCTBY M CUHMTACTCS JH OHO
MPECTYIUIEHUEM B CBETE MEKAYHAPOIHOIO Mpasa.|§].

Opuk JlaBua, npodeccop bproccenbckoro yHUBepCUTETa, B CBOCH KHUTE «[IpUHIIUIIBI TIpaBa
BOOPY>KEHHBIX KOH(DIUKTOB» TOBOPUT: «BooOIe 5T HapylIeHHs HHUKOTJa HE SBISIOTCA
MOHOTIOJIEN OJTHOM U3 CTOPOH B KOH(IHMKTE, U TOT (DAKT, YTO Ta WIJIM MHAS U3 HUX BEJIET BOMHY BO
UMsl TIpaBa, TO €CTh B COOTBeTCTBUHU C jusadbellum, He oO0s3aTenbHO TapaHTUPYET JIydllee
co0JII0ICHHE €10 MpaBa BOOPYKEHHBIX KOH(MIMKTOB MO CPAaBHEHUIO C TOM CTOPOHOM, KOTOpast BeleT
O00pnOy, HempaBenHyro ¢ Touku 3peHHs jusadbellum.OmgHako cBuUIETENbCTBA O HApPYIICHUSX
jusinbello HacTONBKO MHOTOUYMCIEHHBI, YTO HEBOJBHO 3aJlaellb cebe BONPOC: HE SBISIOTCA JIU
MPEIIIECTBYIONUE COTHU CTPAHUII TIOIOM KaKoi-To mu3odpeHnyeckoil hantazuu u, 6oiee Toro,
CYLIECTBYET JHM BOOOIIE MpaBO BOOPYXKEHHBIX KOHQIMUKTOB TIe-In00, KpOME JOKYMEHTOB,
coJiepKallluX €ro HOPMBI, Ja B TOJIOBAaX IOPUCTOB, KOTOpblE MX KOMMEHTHpYIOT?.» W Benp
NENUCTBUTENFHO, TaK KaK JJOKa3aHO, YTO MPUCOECIMHEHNE TOTO WJIM MHOTO rocynaapctBa k [lakty o
Ipa)XIaHCKHUX U MOJUTUYECKHX MpaBax He 00s3aTENbHO yAy4llIaeT CUTYallUIO B TUIaHe COOIOICHUS
IpaB uejoBeka B 3ToM rocynapcrse. K tomy ke, mpobiema HecoONt0/I€HHsS HOPM HE Bcerna
OOBSICHSIETCSI UX HE3HAaHWEM, U3 4ero W Bo3HHKaiT Bompochl «llouemy? Kak?». Bompocsl 3tn
OYEHb 3HAYMMBI, YTOOBI OT HUX OTMAaXHYThCS, U CKOpPEE BCEro HUKTO HE CMOXET JaTh HA HETO
MOJIHBIA U OKOHYATEIbHbBINA OTBET.
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