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Abstract. Human as an individual has the inviolable rights proclaimed in international
conventions, declarations, constitutions and laws of states. Human rights cannot be bought or
inherited, they are “inalienable” and no one has the right to violate them. As stated in The
International Bill of Human Rights, including Universal Declaration of Human Rights of 1948,
International Covenant on Economic, Social and Cultural Rights of 1966 and International
Covenant on Civil and Political Rights of 1966 and other international legal acts, these rights are
inherent to every human being, regardless of race, color, sex, language, religion, political or other
opinion, nationality, property status, status of birth. One of the significant human rights listed in
these international legal documents is a human right to a fair trial. The role of human right to a fair
trial is particularly important in the relationship between citizen and state, since every democratic
state is required, according to international obligations, to meet the basic needs of people and
respect human rights in courts within its jurisdiction. This article aims at determining and
describing the term of the “Human right to a fair trial” under international law and national law of
the Republic of Kazakhstan, outlining the main activity of the United Nations system in the sphere
of providing human right to a fair trial. Moreover, analysis of observing human rights in court
proceedings in the Republic of Kazakhstan and Macedonia has been carried out in the present
article.

Tyiiin ce3nep: anam KyKbIFbI, OeiTapan oAiIETTUIIK, KOpFaHyFa KYKBIK, XaJbIKapablK
KyKaTTap, TeHJIK KaFuaachl, oI COT ICIH XKYpri3yre KYKbIK, €63 OOCTaHIBIFBI, COTTATYIIBIHBIH
KYKbIKTap, BY¥ Anam KyKbIKTaphl skeHiHaeri Komuteri.

AHHOTanusl. AjamM  JKeKe TyIFa  peTIHJIE  XaJblKapajblK  KOHBEHIIHsUIApMEH,
JeKJIapalusIapMeH, KOHCTUTYLHUSUIADMEH JKOHE MEMJICKETTEpJIiH 3aHAapbIMEH KOPFaJaThlH KOJI
CYFBIIMANTBIH KYKBIKTapFa He. AJlaM KYKBIKTApBhIH CAThIN alyFa HEMECE Mypa apKbLIbl HEJICHYTre
OosMaiiibl, OJ1 aJaMHBIH aXbIpaMac KYKBIFBI JKOHE oJapibl Oy3yFa eIIKIMHIH KYKBIFBI )KOK. Aslam
KYKBIKTaphl KOHIHAET] XanblKapalblK buib, 1948 butFbl AlaM KYKBIKTApBIHBIH JKaJTIbIFa Oipaei
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Hexnapanusicel, 1966 KbUTFbl A3aMaTTHIK JKOHE CasiICH KYKBIKTAp Typasibl XaJbIKAPAIBIK MaKTI MEH
1966 KbUTFBI DKOHOMHUKAIBIK, OJIEYMETTIK OHE MOJEHU KYKBIKTap TYpallbl XaJIbIKAPAIIK MaKTi
XoHe 0acKa J1a XaJbIKapalblK-KYKBIKTBIK aKTLUIepAe KopceTUIreH1el, KYKbIKTap opOip ajjaMra OHbIH
HOCUTIHE, TYCiHE, KBIHBICBIHA, TUTIHE, JIHIHE, CasCH HeMece o3re ¢ HaHBIM-CEHIMIHE, YIIThIHA,
MYJIIKTIK JKaFJaiibiHa, MopTeOeciH KapamacTaH ToH. OChbl XaJbIKapalbIK-KYKBIKTBIK KyXKaTTapaa
aTalFaH MaHBI3ABl KYKBIKTAPABIH Oipi peTiHae — Ol COT iCiH TalKbpUlayFa KYKBIK OOJIBII
ecenTeneni. OAUI COT ICIH TalKbLIayJarbl afaM KYKBIFBIHBIH pPOJil a3aMaT IeH MeMJIEKET
apachIH/IaFbl KaThIHACTAP/a €PEKIle MaHbI3MbI, OUTKEHI opOip AEMOKPATHSUIBIK OOJIBIN TaHBUIFAH
MEMJICKET XaJbIKapaJibIK MIHAECTTEMEeNIepre COWKeC, aaaMJapAblH HETI3Tl KaKETTUIIKTEPiH
KaHaraTTaHJBIpPyFa JKOHE ©31HIH IOPUCAMKIMACHIHA KIPETiH CoTTapAa ajJaM KYKbIKTapblH
KypMmerTeyre MiHaeTTi. by makanajga xanmslkapaiblK KYKbIK reH Kazakcran PecryOnukachbiHBIH
WITTBIK 3aHHAMachlHA COWKEC «AJIAMHBIH ONil COT TaJKbUIAyblHA KYKBIFBDY YFBIMBIHBIH
aHBIKTaMacChl MEH CHIAaTTaMachl, aJaMHBIH 91 COT TaJKblJayblHa KYKBIFBIH KaMTamachl3 €Ty
asiceiHiarel BY'Y JkylieciHiH Heri3ri KbI3MeT OarbITTapbl TajdkplUianraH. COHBIMEH KaTap, aTajFaH
makanaaa Kaszakcran PecnyOnukacbiHaarel xkoHe MakeqoHMsIIaFrbl COT MPOLECTEpPIHIEC agam
KYKBIKTapBIHBIH CaKTaTybIHA TaJZAy JKYPri3iii.

KiloueBble cjioBa: IpaBa 4elnoBeKa, OECIPUCTPACTHOE MPaBOCYAHE, MPaBO Ha 3allUTy,
MEXIyHApOJHbIE JOKYMEHTBI, TPHUHIIMII pPaBEHCTBA, NPaBO Ha CIpaBeNJIMBOE CyJeOHOE
pa3buparenbcTBO, CBOOOAA ClI0Ba, MpaBa ooBuHsIeMoro, Komuter o npaBam uenoseka OOH.

AnHoTanus. YenoBek Kak JIMYHOCTh 00JIaaeT HEMPUKOCHOBCHHBIMH  ITPaBaMH,
MIPOBO3TIAIICHHBIMA B MEXAYHAPOIHBIX KOHBEHIIMX, ACKIApAIUAX, KOHCTUTYLHUSAX M 3aKOHAX
rocynapcts. [IpaBa yenoBeka HeNb3sl KyNUTh WM YHACJIEAO0BATh, OHU “‘HEOTHEMJIEMbI” U HUKTO HE
UMeeT MpaBa ux Hapymath. Kak ykazano B Mexaynaponnom buiie o mpaBax uenoBeka, BKIIOYas
BceeoOmryro [exnaparuio npaB yenoBeka 1948 roma, MexiyHapoIHBIN MakT 00 3KOHOMHUYECKHUX,
COLIMAIBHBIX M KYJBTYpHBIX IpaBax 1966 roga u MexayHApoAHBIA NAKT O TPaKIAHCKUX U
MOJINTUYECKUX TMpaBax 1966 roma u B APYyrux MeEXIyHapOJHO-IPABOBBIX aKTaX, 3TH IpaBa
MPUCYIIM KaKJOMY YEJIOBEKY, HE3aBUCMMO OT pachl, LIBETa KOXH, I0Ja, S3bIKA, PEITUTHH,
MOJINTUYCCKUX WM WHBIX YOEXKJICHWH, HAIIMOHAIBHOCTH, UMYIIECTBEHHOTO ITOJIOKCHHSI, CTaTyca
poxkaenus. OJHUM U3 BaXXHBIX MPaB YEIOBEKa, MEPEUHCICHHBIX B TUX MEXIyHAPOIHO-TTPABOBHIX
JOKYMEHTaX, SIBJSICTCS TPaBO YeJIOBEKA Ha CIpaBeUTHBOE CyacOHOe pa3doupaTenbeTBo. Poib paBa
YeloBeKa Ha CIpPaBeIMBOE CyJIeOHOe pa3OMpaTeabCTBO OCOOCHHO BaKHO B OTHOIICHUSIX MEXKIY
TPaXJTaHUHOM M TOCYIapCTBOM, ITOCKOJIBKY KaXKI0€ JIEMOKPAaTHYECKOE TOCYJapCcTBO 00s3aHO,
COTJIACHO MEXIYHapOJIHBIM 0053aTeIbCTBAM, YAOBIETBOPSATH OCHOBHBIE MOTPEOHOCTH IIOACH U
yBaKaTh TpaBa 4YeJIOBEKAa B Cy/Jax, HaXOJIIMXCS IOJ €ro IOpHCIUKIHeW. B maHHOW crarhe
ompezaeneHo u onucano nousTue «[IpaBo yenoBeka Ha crpaBeATMBOE CyeOHOE pa3OUpPaTETHLCTBO»
B COOTBETCTBUHU C MEXKIYHAPOIHBIM TPABOM M HAIMOHAIBHBIM 3aKOHOIATEILCTBOM PecryOmuku
Kazaxcran; BbISBIEHBI OCHOBHBIE HampaBieHus pAestensHocTd B cucteme OOH B cdepe
coOro/IeHnsI TIpaB deNoOBEKa Ha CHpaBeIMBoe cyneOHoe paszOupartenscTBO. Kpome Toro, B
HACTOAIIEH cTaThe MPOBENEH aHajdu3 COONIIOJICHUs TpaB dYeJOBeKa B CyAeOHBIX Ipolieccax B
Pecny6nuke Kazaxcran u Makenonum.

The United Nations and its specialized agencies play a major role in shaping human rights
standards. It is within the framework of this organization that states have developed and adopted all
the most important international agreements in the field of human rights. The functions and powers
of the UN in the field of human rights are extremely diverse. In addition to the development and
adoption of international agreements, human rights research is conducted, and advisory and
technical assistance is provided to individual countries. In some cases, monitoring functions are also
performed to ensure that states comply with their obligations under the UN Charter and
international agreements. Along with the work of the UN, the functioning of Convention bodies
established on the basis of a number of universal international human rights agreements adopted
after the creation of the UN is becoming increasingly important for the protection of human rights
and freedoms at the international level.
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In the system of International legal acts created under the auspices of the United Nations, the
new UN Standard Minimum Rules for the Treatment of Prisoners (the Mandela Rules) [1], reflect
the need to modernize approaches to the treatment of prisoners, while maintaining the traditional
humanitarian values enshrined in international human rights standards. In the preamble to the
international legal act is considered "repeatedly expressed desire of the United Nations for the
humanization of criminal justice and protection of human rights" draws attention to "the importance
of human rights in daily activities for the administration of criminal justice and crime prevention".
The Mandela rules are intended to " take into account the latest scientific developments and best
practices in the field of penal institutions in order to ensure a safe and human environment for
prisoners". This document contains a comprehensive set of guarantees for the protection of the
rights of individuals, those who are subject to detention or imprisonment. The content of these
documents serves as the basis for establishing any prison regime. In short, they provide that all
prisoners and detainees should enjoy the right to respect for their human dignity with regard to the
conditions of their detention.

Basically defendant’s rights should be provided in accordance with the part 1 of Article 14
of the International Covenant on Civil and Political Rights of 1966 (ICCPR) begins with the words:
“All persons shall be equal before the courts and tribunals. Everyone has the right in the
consideration of any criminal charge against him, or in the determination of his rights and
obligations in any civil process for a fair and public hearing by a competent, independent and
impartial court established by law” [2]. The right to a fair trial can be attributed not only to basic
human rights, but also to be defined as a set of basic standards for the organization of legal
proceedings in a democratic state of law. The right to a fair trial implies the need to ensure a whole
group of other fundamental legal possibilities of a person, in particular, such as competitiveness and
equality parties to the process, the right to defense and qualified legal assistance, the right to defend
/ represent oneself in person, the right to an independent and competent court, acting on the basis of
the law, etc.

In a fair trial, everyone can count on an objective and impartial investigation and trial in a
fair, open (with the exception of those specifically defined in international law) and contentious
dispute between the parties, taking place in the most optimal forms and deadlines established by
law. The basic standards of a fair criminal process are listed in Article 14 of the ICCPR 1966. The
right to a hearing by a competent, independent and impartial tribunal established by law obviously
implies that a competent tribunal established by law means a justice body staffed with established
by applicable law by qualified, honest, incorruptible servants of law. This standard implies a
prohibition of permission. Judges must abide the rules on jurisdiction established by procedural
laws. The impartiality and independence of the court is a complex concept implying organizational,
material and legal freedom of judges. When making decisions on the merits of cases judges must be
independent from the parties, state authorities and public institutions. Of course, judges should be
guided by law and obey his requirements.

According to Principle 2 of the Basic Principles on the Independence of the Judiciary 1985,
“The judiciary shall decide matters before them impartially, on the basis of facts and in accordance
with the law, without any restrictions, improper influences, inducements, pressures, threats or
interferences, direct or indirect, from any quarter or for any reason [3].”

Also in the Principle 1 of the Basic Principles on the Independence of the Judiciary 1985,
“The independence of the judiciary shall be guaranteed by the State and enshrined in the
Constitution or the law of the country. It is the duty of all governmental and other institutions to
respect and observe the independence of the judiciary [4].” Obviously, the degree of independence
of judges is determined by a combination of a number of factors directly related to the selection
process such as:

e the appointment of judges;

e assessment of the results of their activities;

e conditions for career growth;

e the grounds and procedure for bringing to disciplinary (official) responsibility;

5454



e remuneration of their work, organization of the labor process;

e social and material support of both the judges themselves and the technical staff of the
courts.

International law pays close attention to this issue and formulates the main criteria for
assessing the degree of independence of the courts when considering specific cases in national legal
systems.

The justice of the criminal process is impossible without equality of arms and adversarial.
This principle is guaranteed by the above norm of the Article 14 of the ICCPR 1966. Obviously, its
observance takes place only if there is a reasonable balance between the powers of the prosecution
and the defense. The equality of the parties should be present not only in the judicial stages of the
process, but also during the preliminary investigation. In this regard, the legal status of a defense
lawyer in criminal proceedings guarantees independence and inviolability, the ability of everyone to
freely use the help of a trusted lawyer. These elements are very important and fundamental for fair
justice.

The principle of justice on the basis of equality before the law and the court is enshrined in
Article 21 of the Code of Criminal Procedure of the Republic of Kazakhstan 2014. In accordance
with this rule, justice is administered in principles of equality of all before the law and the court.
During criminal proceedings, no one may be subjected to any discrimination on the grounds of
origin, social, official and property status, gender, race, nationality, language, religion, beliefs, place
of residence and other circumstances. The independence of a judge is ensured by the provisions of
Article 22 of the Code of Criminal Procedure of the Republic of Kazakhstan 2014 which states that:
“A judge in the administration of justice shall be independent and subject only to the Constitution of
the Republic of Kazakhstan and the law” [5]. Any interference in the activities of the court in the
administration of justice is unacceptable and entails liability under the law. Judges are not
accountable in specific cases. A detailed analysis of the situation in the field of ensuring this
principle is described later in the next part of this section. Guarantees of the right to protection,
ensuring the competitiveness and equality of parties to criminal process - integral elements of a fair
criminal process. The Romano-German legal family, to which the legislation of Kazakhstan relates,
is characterized by the organization of a judicial system with a traditionally strong state charge,
drawing its capabilities from an equally powerful investigative police apparatus. In this regard, it is
very important to overcome the consequences. Repressive criminal procedure past and equalize the
balance of powers between the prosecution and the defense. Unfortunately, until now, criminal
justice continues to be of an unreasonably harsh inquisitional nature and "extradite" an extremely
low number of acquittals.

During our personal experience of attending court proceedings there was a situation where
defendant’s rights had been violated. We were witnessing a very complicated case. This criminal
case is related to the citizen of the Republic of Kazakhstan, Articles 366.2, 366.3.4 of Criminal
Code of the Republic of Kazakhstan 2014. In the course of that criminal case, we had been
informed with the following information: the defendant was charged with "bribing" and was
detained for 11 months in an isolation ward. Having visited this court session repeatedly, as an
observer, we were convinced that in practice the legislation of the Republic of Kazakhstan, the
constitutional rights of people and citizens are not complied with international standards of human
rights. According to that case, the defendant states that since the moment of detention, his rights had
been violated at the highest level, and not only in physical, but also in moral pressure. Although the
defendant publicized the case at trial, the judge tried to ignore those inadmissible facts. At the
second hearing, at the time of the commentary by the defendant, the state prosecutor and the judge
objected to duplication of his remarks and restricted freedom of expression. As a result, the judge
had expelled the defendant from the courtroom because the defendant was emotional. It was noticed
that the court did not provide conditions that could improve the condition of the defendant. The
duration of the case was extremely long for the defendant, and many difficulties and objections had
not been taken into account by the judge and prosecutor, moreover, they objected all claims. When
defendant said that he would complain on the judge for violation of his rights, the judge
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immediately began to satisfy his requests. But not completely. In accordance with this case a
conclusion can be made that the defendant’s freedom of speech was violated. The freedom of
speech rises out of the basic human natural right - a right of freedom. That means that without
freedom there are neither free persons, nor the freedom of the society.

When being a part of a team sent to Macedonia for a research internship, we had a great
opportunity to make researches on Macedonian domestic law, Macedonian judicial system and
court proceedings. We analyzed the most fundamental principles as right to a fair trial, equality of
arms and the freedom of speech in Macedonian courts. There is an Article 16 of the Macedonian
Constitution 1991 guaranteeing the freedom of a human. Besides, the freedom of personal
conviction, conscience, thought and public expression of thought is guaranteed as well as the
freedom of speech, public address, public information and the establishment of institutions for
public information [6].

The right to a fair trial is explicitly guaranteed in Article 5 in Macedonian Criminal
Procedure Code 2010 together with the principle of "equality of arms" as its integral part. In this
regard, in accordance with the provision of Article 5 of the Code, “A person accused of a crime is
entitled to a fair and public hearing by an independent and impartial court, in an adversarial
procedure, in which one may challenge the accusations and can propose and present evidence in
his defense” [7]. Hence, we can undoubtedly conclude that the principle of ‘equality of arms’ is
guaranteed. But the practice is not always in correspondence with the letter of the law. There is a
question whether there is a real equality in the current criminal justice system that is not yet
abandoned the attitude of “obedience” between the police and prosecutors, on one hand, and the
prosecution and the court, on the other. According to the Criminal Procedure Code, the defense has
the same rights as the prosecution, with exception of those who belong to the prosecutor as a public
authority. The previous legislative was very much in favor of the prosecutions, and gave so little
opportunities to defense to prepare its arguments that lead to the impression that the defense has no
chance in preparing a “wining case”. The first “inequality” that was problematic in the previous
legislation was in the unequal human and professional resources of defense vs. prosecution, when
the prosecution had the entire state mechanism (criminal experts, police, forensic experts, etc.) and
defense was put alone. The legislator made an effort to correct the issue, but the new provisions are
not an appropriate solution. According to the new Criminal Procedure Code 2010 the defense has
the right to hire private detectives, technical experts to complete the evidence procedure in favor of
the defense [8]. And all of this stands nicely on paper but the practice might be otherwise. Justice is
expensive. The question is whether each defendant can afford such an expensive defense, which
necessarily implies other costs other than the hiring of a defense lawyer or the right to ‘all-
inclusive’ defense is reserved only for those who financially can afford it. And what about those
who cannot afford a lawyer and the state has provided them an ex officio lawyer? The provisions
for hiring a technical expert or a private detective are dead letter for them. Hence, that ‘equal’
access to justice depends on how much the defendant can financially afford to be represented.

Also such situations took place in the practice of our national courts. For example, due to the
fact that each accused (defendant) has the right to invite a paid defender of his choice, as well as
access to a free defender on behalf of the state, in case if he cannot pay money to a paid defender.
However, when entering the court, it turned out that there is a big difference between a paid
defender and a free lawyer. For example, the defender working on a free basis, does not show much
activity in a court session. The defender must prove the innocence of the accused (defendant).
However, this is not a procedural obligation, but a moral obligation [9]. But in the case, if the
defendant is not acquitted then defender will not be subjected to any penalties. This leads to the
conclusion that defenders, especially free lawyers, can work by showing negligence to the fate of
their defendant.

For instance, Human Rights Committee had replied to Kazakhstan’s report that concerned
about the lack of measures to ensure the independence of the judicial system, both in law and in
practice. The Committee also stated: "the state party should take all necessary measures to ensure,
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both in law and in practice, the independence of the judicial system and to guarantee the
competence, independence of judges. It should [10], in particular:

(a) eliminate all forms of unlawful interference in the judiciary by the Executive branch and
effectively investigate such allegations;

(b) take measures to ensure that judicial discipline is monitored by an independent body,
clarify the grounds for bringing judges to disciplinary responsibility, including their removal from
office, and ensure that due process of law is followed in disciplinary proceedings and that
disciplinary sanctions imposed are independently reviewed by the courts;

(c) provide sufficient guarantees to ensure the independence of lawyers in practice, refrain
from any actions that may constitute harassment or harassment of lawyers, or unlawful interference
with their work, and hold accountable those responsible for such actions.

It should be noted that earlier, according to the report of the working group on the Universal
periodic review, some of the international recommendations in this area were supported by the
Republic of Kazakhstan. Thus, according to this report, our country agreed to "take measures to
further strengthen the impartiality and independence of the judiciary by implementing existing
judicial procedures and by promptly and thoroughly investigating any reports or complaints made in
connection with corruption in national courts". We hope that further positive progress in this
direction will continue in the course of the judicial and legal reform.

In Kazakhstan, International legal standards have entered the system of legislation and
practice of institutions and bodies that carry out punishments relatively recently. In connection with
the proclamation by the Constitution of the Republic of Kazakhstan [11] of the priority of generally
recognized principles and norms of international law in relation to national legislation (Article 4,
part 3), these principles and norms are directly embodied in the laws adopted in Kazakhstan. The
criminal enforcement legislation of the Republic of Kazakhstan (Article 1, part 3 of the Criminal
Code of the Republic of Kazakhstan) takes into account international acts related to the execution of
punishments and treatment of convicts. If there is a conflict between the criminal executive
legislation of the Republic of Kazakhstan and International treaties ratified by it, the latter shall
apply.

The Republic of Kazakhstan has undertaken to consistently implement in the legislation and
practice of the execution of punishments the provisions relating to the provision of human and civil
rights and freedoms. Therefore, we believe that some recommendations on how to improve the
protection of the rights and legitimate interests of those sentenced to imprisonment in Kazakhstan
will be offered.

State as a subject of International law has to take certain measures to provide its citizen’s
rights by obeying all forms of defense according to International documents but not only by
domestic legal acts. The protection of human rights requires serious steps. Because each rash
decision can be led to peoples suffer. If state facilitates to the court's decision to make it rightly then
people will have much more opportunity to get a fair defense and equality before the court. Because
right to fair trial and equality of the parties are the main requirements which must be affected in
court proceedings. If it works, each party will be afforded a reasonable opportunity to present its
case under conditions that do not place him at a disadvantage vis-a-vis his opponent or opponents.
The principle of equality of arms is considered to be an inherent element of the principle of fair
procedure. These rights are absolute and can’t be limited on any legal base. Its essence is fair and
public hearing by an independent and impartial court with guaranteeing of all the minimum rights
of the defendant. Also such rights are specified in each state's legislation in order to be realized. The
purpose of this article was to show that this right is not only essential but it is also a milestone to
fair procedures. Therefore, the courts must be careful when applying the law and to have in mind
that justice must not only be done: it must also be seen to be done.
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